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. Defendant was convicted in the Superi-
or Court, Providence County, Grande, J., of
first-degree sexual assault. Defendant ap-
pealed. The Supreme Court, Fay, C.J.,
held that: (1) prosecutor’s failure to dis-
close results of blood-alecohol test taken of
victim violated defendant’s Brady rights;
(2) prosecutor, who had knowledge in oral
form that test taken of victim showed
blood-alcohol concentration of .208, was re-
quired to disclose that information by rule,
which required disclosure to defendant of
written items within possession or control
of State;  and (8) defendant was entitled to
new trial.

Vacated and remanded.

1. Constitutional Law €¢=268(5)
Defendant has due process, Brady
right to discovery of material, exculpatory
or impeachment evidence in custody and
control of prosecutor. U.S.C.A. Const.
Amends. 5, 14. :

2. Constitutional Law ¢=268(5)
Prosecutor’s failure to disclose exist-
ence of blood test, which indicated that
sexual assault victim’s blood-alcohol con-
centration was .208/ was deliberate, violat-
ed defendant’s due process, Brady rights,
and, therefore, entitled defendant to new
trial,\where prosecutor knew of test results
on evening before testimony of physician,
who knew about test, and where prosecu-
tor made no disclosure of test until guilty
verdict. U.S.C.A. Const.Amends. 5, 14.

3. Criminal Law &=700(3)
Prosecutor, who had knowledge in oral
form that test taken of sexual assault vic-

tim showed blood-alcohol concentration
of .208, was required to disclose that infor-
mation by rule, which required disclosure
to defendant of written items within pos-
session or control of State. Rules Crim.
Proc., Rule 16.

4. Criminal Law ¢=700(3)

Prosecutor’s deliberate nondisclosure |
of blood-aleohol test}results in violation of
rule, which required disclosure to defend-
ant of written items within possession or
control of State, required reversal in prose-
cution for first-degree sexual assault.
Rules Crim.Proc., Rules 16, 16(a)(5), (i).

Arlene Violet, Atty. Gen., Thomas Dic-
kinson, Sp. Asst. Atty. Gen., for plaintiff.

William F. Reilly, Public Defender, Bar-
bara Hurst, Paula Rosin, Asst. Public De-
fenders, for defendant.

OPINION

FAY, Chief Justice.

The defendant appeals from a denial of a
motion for new trial by a Superior Court
justice following a jury conviction of first-
degree sexual assault. Although the de-
fendant raises more than one ground for
appeal, we find the issue of the state’s
discovery violation to be dispositive of the
matter.

The facts in this case are as follows. At
about 12:30 a.m. on June 19, 1984, Carmen
Garcia (Garcia) left her third-floor apart-
ment at 182 Adelaide Avenue in Providence
for a local drinking establishment one block -
away. She remained at the bar until its 2
a.m. closing, during which time she con-
sumed two beers.

Garcia proceeded directly home after the
bar closed. Arriving at the apartment
house, she was struck by an urgent need to
use the bathroom facilities. She knocked
on the first-floor-apartment door of John
Wyche, Sr., defendant’s father, asked to
use his bathroom, and was admitted. Gar-
cia intended to leave after using the facili-
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ties but was persuaded to join a small party

that was under way in the apartment.

Garcia remained at the party talking to
other guests (excluding defendant) and
drank two large glasses of whiskey over a
thirty-minute period. Feeling ill, she went
out onto the front porch of the house for a
breath of fresh air. The defendant, John
Wyche, Jr., joined her five minutes later.

According to Garcia’s testimony, Wyche
attempted to strike up a conversation with
her but she was unable to comprehend him.
Then, without warning, he grabbed her
arm and dragged her down the porch steps
and around the apartment house to the
back porch of an adjacent abandoned
house. He pushed her to the porch floor,
removed her clothing, and engaged in sexu-
al intercourse with her.

Garcia managed to convince Wyche to
stop by suggesting that it would be better
if they moved next door to the comfort of
her apartment. Once back at 182 Adelaide
Avenue, Garcia began yelling for help and
pounding on her landlord’s apartment door.
The police arrived shortly thereafter. Gar-
cia was then taken to Women and Infants
Hospital for an examination and tests.

Prior to trial, Wyche submitted a dis-
covery request to the state asking for, in-
ter alia, “[a]ll results or reports in writing,
or copies thereof, or physical or mental
examinations, and of seientific tests or ex-
periments made in connection with the par-
ticular case, and subject to an appropriate
protective order under Paragraph (f), any
tangible objects still in existence that were
the subject of such tests or experiments.”
The state complied by turning over Gar-
cia’s June 19, 1984 hospital records which it
had in its possession.

At trial on January 22, 1985, the state
called Dr. Donald Guadagnoli, the physi-
cian who examined Garcia on June 19,
1984. Doctor Guadagnoli testified that on
the morning of June 19 he examined Garcia
and administered what is commonly known
as a “Rape Kit” battery of tests. His
examination revealed no bruises, cuts,
tenderness, or other injuries of any kind.
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Everything, in fact, appeared normal. The
doctor also found no trace of acid phospha-
tase or spermatozoa.

Unbeknownst to Wyche, however, Dr.
Guadagnoli, on the eve of his testimony,
informed the prosecutor that a blood-alco-
hol test had also been administered to Gar-
cia on the morning of the nineteenth that
indicated a blood-alcohol concentration
of .208. The results of the blood test had
not been provided to the state by the hospi-
tal, nor had the state any knowledge that
such a test had been performed prior to the
January 21, 1985 conversation with the doc-
tor. Nevertheless, the prosecutor, on Jan-
uary 22, chose not to divulge this newly
uncovered evidence to defendant prior to,
during, or immediately after Dr. Guadagno-
li testified. Rather, the state waited until
the jury rendered its verdict before disclos-
ing the test results.

The defendant’s motion for new trial
based on the prosecutor’s failure to dis-
close the blood-test results was denied by
the trial justice on February 28, 1985. On
appeal defendant contends that the test
results should have been produced either
under Brady v. Maryland, 373 U.S. 83, 83
S.Ct. 1194, 10 L.Ed.2d 215 (1963), and its
progeny or through Rule 16 of the Superior
Court Rules of Criminal Procedure. We
agree.

[1] The United States Supreme Court in
Brady held that a criminal defendant’s due-
process right to a fair trial is violated
whenever, subsequent to an accused’s re-
quest, the prosecutor intentionally or unin-
tentionally suppresses exculpatory evi-
dence that has a material bearing on ques-
tions of guilt or punishment. 373 U.S. at
87, 83 S.Ct. at 1196-97, 10 L.Ed.2d at 218.
The Bi{d};/“ doctrine, however, is by no
means unlimited in its application. It does
not, for example, extend an open invitation
to criminal defendants to comb prosecution
files for any or all information that might
be remotely useful. United States .
Agurs, 427 U.S. 97, 111, 96 S.Ct. 2392,
2401, 49 L.Ed.2d 342, 354 (1976) (“we have



STATE v. WYCHE

R.I. 909

Cite as 518 A.2d 907 (R.I. 1986)

rejected the suggestion that the prosecutor
has a constitutional duty routinely to deliv-
er his entire file to defense counsel”). - Nor
is the prosecutor responsible for delivery of
information outside his custody and con-
trol. California v. Trombetta, 467 U.S.
479, 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984).
The prosecutor must disclose the informa-
tion only if it meets the Brady two-part
test: that it (1) constitute either exculparto-
ry or impeachment ! evidétice and’ (2) be
material to ‘the outcome of the case or
sentencing.

Because the Brady decision failed to

identify-a standard for determining what -

evidence is “material” under its two-part
analysis, it spawned much confusion. In
United States v. Agurs, the Court attempt-
ed to resolve the confusion by applying the
Brady doctrine to three different situa-
tions. First, it concluded that in situations
in which a prosecutor knowingly uses per-
Jured testimony or knowingly fails to dis-
close the falsity of testimony used to con-
vict the defendant, the test of materiality is
whether “there is any reasonable likelihood
that the false testimony could have affect-
ed the judgment of the jury.” Agurs, 427
U.S. at 103, 96 S.Ct. at 2397, 49 L.Ed.2d at
349-50. . Second, the Court rejected this
reasonable-likelihood standard in favor of a
reasonable-doubt standard where the de-
fendant makes no Brady request or makes
a general request for “all exculpatory evi-
dence” and the prosecutor fails to disclose
evidence favorable to the defendant:
“[T]f the omitted evidence creates a rea-
sonable doubt that did not otherwise ex-
ist, constitutional error has been commit-
ted. ' This means that the omission must
be evaluated in the context of the entire
record. If there is no reasonable doubt
about guilt whether or not the additional
evidence is considered, there is no justifi-
cation for a new trial. On the other
hand, if the verdict is already of ques-
tionable validity, additional evidence of
relatively minor importance might be

1. 1In Giglio v. United States, 405 U.S. 150, 154-55,
92 S.Ct. 763, 766, 31 L.Ed.2d 104, 109 (1972), the
United States Supreme Court extended the ap-

sufficient to create a reasonable doubt.”
Id. at 112-13, 96 S.Ct. at 2402, 49
L.Ed.2d at 355.

The Court failed to identify the standard
of materiality to be-applied in situations in

- which the defendant makes a request for

specific exculpatory evidence and the pros-
ecutor fails to respond; the Court did sug-
gest, however, that the standard might be
even more lenient to the defendant than
when he makes no request or only a gener-
al request. Id. at 106, 96 S.Ct. at 2398-99,

49 L.Ed.2d at 351.

The questions left in the wake of Agurs
were put to rest in United States v. Bag-
ley, 473 U.S. 667, 105 S.Ct. 3375, 87
L.Ed.2d 481 (1985), when a majority of the
justices on the Court agreed that regard-
less of whether the defendant makes a
general request, specific request, or no re-
quest at all, evidence in order to be materi-
al must present “a reasonable probability
that, had * * * [it] been disclosed to the
defense, the result of the proceeding would

have been different. A ‘reasonable proba-

bility’ is a probability sufficient to under-
mine confidence in the outcome.” Id. at
—, 105 S.Ct. at 3384, 87 L.Ed.2d at 494
(plurality opinion by Blackman, J.).

The state claims that Bagley’s standard
of materiality controls this case and that
defendant fails to meet it. According to
the state, no reasonable probability exists
to conclude that the outcome would have
been different but for the nondisclosure of
the test results. From the state’s view-
point, ample evidence of Garcia’s drunken
condition was presented to the jury by Gar-
cia herself; the blood-test results merely
corroborate her testimony. The court finds
otherwise.

Prior to the United States Supreme
Court’s decision in Bagley, we established
our own criteria for evaluating prosecutori-
al nondisclosure. of exculpatory evidence.
See In re Ouimette, 115 R.1. 169, 342 A.2d

plication of the Brady doctrine to impeachment
evidence.
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250 (1975). While the United States Su-
preme Court has chosen to tailor its analy-
sis toward the impact of nondisclosure on
the trial outcome, we preferred in Oui-
mette to “take as our guidepost” the Sec-
ond Circuit Court of Appeal’s discussion in
United States v. Keogh, 891 F.2d 138 (2nd
Cir. 1968), and adopt a variable standard of
materiality based on the degree of prosecu-
torial culpability. 115 R.I. at 177, 842 A.2d
"~ at 264. When the failure to disclose®is
deliberate, this court will not concern itself
with the degree of harm caused to the
defendant by the prosecution’s misconduct;
we shall simply grant the defendant a new
‘trial. Id. The prosecution acts deliberate-
ly when it makes “a considered decision to
suppress * * * for the purpose of obstruct-
ing” or where it fails “to disclose evidence
whose high value to the defense could not
have escaped * * * [its] attention.”
Keogh, 391 F.2d at 146-47.

[2]1 The prosecutor’s conduct in this
case was unquestionably deliberate. De-
spite learning of the existence of the test
results from Dr. Guadagnoli on the evening
before the doctor’s testimony, the prosecu-
tor elected not to reveal this finding until
after the jury rendered its guilty verdict.
He questioned the doctor at length, elicit-
ing an abundance of irrelevant facts about
the victim’s physical condition. Surprising-
ly, no mention of her blood-alcohol-concen-
tration reading was ever made. The ex-
tremely high reading of alcohol in Garcia’s
blood, coupled with the impact that such
scientific evidence has on juries, was cer-
tainly evidence of such “high value” to
Wyche that it could not have eluded the
prosecutor. Given the strength of the

facts in this case, even were we to apply .

the Bagley reasonable-probability standard
of materiality, defendant would be entitled
to a new trial.

Nondisclosure of the blood-alcohol-test
results also violated Rule 16 of the Superi-
or Court Rules of Criminal Procedure.
Rhode Island’s Rule 16 is designed to pre-
vent surprises to both parties by requiring
extensive pretrial disclosure of facts.
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State v. Adams, 481 A.2d 718 (R.1.1984).
The scope of our Rule 16 makes it one of
the most liberal criminal discovery mecha-
nisms in the United States. State v. Coel-
ho, 454 A.2d 241 (R.1.1983). In pertinent
part Rule 16 states:

“Discovery and inspection.—(a) Dis-
covery by Defendant. Upon written re-
quest by a defendant, the attorney for
the State shall permit the defendant to
inspect or listen to and copy or photo-
graph any of the following items within
the possession, custody, or control of
the State, the existence of which is
known, or by the exercise of  duk ‘dil-
igence may become known to the attor-
ney for the State:

* * * * * *
N

(5) all results or reports in writing, or
copies thereof, of physical or mental ex-
aminations, and of scientific tests or ex-
periments made in connection with the
particular case and, subject to an appro-

- priate protective order under paragraph
(f), any tangible objects still in existence
that were the subject of such tests or
experiments.” (Emphasis added.)

The state exhorts the court to adhere to
the literal reading of the rule and require -
the prosecution to deliver only reports and
results that are (1) known by the state to
be in existence, (2) within the state’s custo-
dy and control, and (8) in writing. Because
the prosecutor had no written report or
results about the victim’s blood-alcohol test
within his possession, the state argues he
had no Rule 16 duty to disclose the .208
reading. We decline to limit Rule 16(a)(5)
in this fashion.

i3] There is no disputing that a blood-
aleohol test was performed June 19, 1984
on Garcia and that it indicated a .208 con-
centration. In all likelihood some type of
written report or record of the test was
made in the normal course of hospital pro-
cedure. What becsme of that report is not
of concern here. . ['he key factor for this
court is the state’s knowledge that the .208
reading existed ana that the state pos-
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sessed this information prior to the doctoi"s

‘taking the witness stand. ‘Knowledge plus
“"possession of the results in oral form was
sufficient in our belief to trigger disclosure
under Rule 16(a)(5). To require the prose-
cution to produce written but not oral test
results in its possession invites abuse.

[4] Rule 16(i) provides for an array of
sanctions when the parties fail to comply
with the rule. The decision to impose sanc-
tions is left to the sound discretion of the
trial justice and should not be overturned
absent clear abuse. State v. Coelho, 454
A.2d at 245; State v. Darcy, 442 A.2d 900,
902 (R.1.1982). In selecting an appropriate
sanction for a discovery violation, we said
in Coelho that the trial justice and this
court on appeal should consider “(1) the
reason for nondisclosure, (2) the extent of
prejudice to the oppésing ‘party, (8) the
feasibility of rectifying that prejudice by a
continuance, and (4). any other relevant
factors.” 454 A.2d at 245. Where nondis-
closure is deliberate, the defendant is e}lti-
tled to a new trial and this court will not
inquire into the presence of the other
factors. State v. Concannon, 457 A.2d
1350, 1353 (R.1.1983).

The court’s decision today makes clear
that questions involving deliberate dis-
covery violations under either Quimette or
Rule 16 shall be governed by the same
standards. i

The defendant’s appeal is sustained, the
judgment below is vacated, and the case is
remanded to the Superior Court for a new
trial.
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Sandra J. LaPLANTE
V.
TAYLOR BOX CO.
No. 84-206-Appeal.
Supreme Court of Rhode Island.
Dec. 24, 1986.

Appeal was taken by employee from a
final decree of the Workers’ Compensation
Appellate Commission denying employee
compensation for injury allegedly arising
out of and in course of employment. The
Supreme Court, Weisberger, J., held that
deviation which employee took from her
normal route on returning to employer’s
business in order to deliver a message of a
private nature, not involving her employ-
ment in any way, did not preclude employ-
ee from claiming compensation for an inju-
ry “arising out of and in course of employ-
ment” when she was involved in an acci-
dent which occurred after she delivered her
message and ended her deviation by choos-
ing a substantially equivalent alternative
route to return to her employer’s business.

Appeal sustained, final decree re-
versed, and case remanded.

1. Workers’ Compensation =713

An employee’s deviation from a normal
business route will not preclude him from
acting in the course of employment for
purposes of workers’ compensation if em-
ployee by his conduct demonstrates a clear
return to employer’s business so that devia-
tion is at an end.

2. Workers’ Compensation €717
Deviation which employee took from
her normal route on returning to employ-
er’s business in order to deliver a message
of a private nature, not involving her em-
ployment in any way, did not preclude em-
ployee from claiming compensation for an
injury “arising out of and in course of
employment” when she was involved in an
accident which occurred after she delivered




